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~Mr.)’Conor, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany 8. 1292] 


The Committee on the Judiciary, to which was referred the bill 
(S. 1292) to amend title 18, United States Code, to increase the 
criminal penalty provided for persons convicted of gathering or 
delivering certain defense information to aid a foreign government in 
time of peace, having considered the same, reports favorably thereon, 
with amendments, ahd recommends that the bill, as amended, do 
pass. 

AMENDMENTS 


On page 2, lines 8 and 9, strike out “for not more than thirty vears’”’ 
and insert in lieu thereof ‘‘for any term of vears or for life”’ 

On page 2, after line 11, insert the following: 

(c) Subsection (b) of such section, as redesignated by this Act, is amended by 
striking out ‘‘for not more than thirty vears’’, and inserting in lieu thereof ‘‘for 
any terin of vears or for life”’ 


PURPOSE 


The purpose of the proposed legislation is to amend section 794 of 
title 18, United States Code (62 Stat. 737), so as to increase the 
criminal penalty provided for persons convicted of gathering or de- 
livering certain de fense information to aid a foreign government in 
time of peace or in time of war. 
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STATEMENT 


Subsection (a) of section 794 of title 18, United States Code, pres- 
ently provides that: 

(a) Whoever, with intent or reason to believe that it is to be used to the injury 
of the United States or to the advantage of a foreign nation, communicates, 
delivers, or transmits, or attempts to communicate, deliver, or transmit, to any 
foreign government, or to any faction or party or military or naval force within 
a foreign country, whether recognized or unrecognized by the United States, or 
to any representative, officer, agent, employee, subject, or citizen thereof, either 
directly or indirectly, any document, writing, code book, signal book, sketch, 
photograph, photographic negative, blueprint, plan, map, model, note, instru- 
ment, appliance, or information relating to the national defense, shall be im- 
prisoned not more than twenty years. 

This bill, as amended, would amend section 794 to consolidate 
subsections (a) and (b) so as to make the prohibited acts punishable 
by death or by imprisonment for any term of years or for life, irrespec- 
tive of whether they are committed in time of peace or in time of war; 
and would further amend section 794 by similarly increasing the 
degree of punishment which may be imposed for violation of the 
existing subsection (c) thereof. Subsection (c), which, if this bill is 
enacted, would be redesignated as subsection (b), presently provides 
as follows: 

(c) Whoever, in time of war, with intent that the same shall be communicated 
to the enemy, collects, records, publishes, or communicates, or attempts to elicit 
any information with respect to the movement, numbers, description, condition, 
or disposition of any of the armed forces, ships, aircraft, or war materials of the 
United States, or with respect to the plans or conduct, or supposed plans or 
conduct of any naval or military operations, or with respect to any works or 
measures undertaken for or connected with, or intended for the fortification or 
defense of any place, or any other information relating to the public defense, 
which might be useful to the enemy, shall be punished by death or by imprison- 
ment for not more than thirty years. 


A principal effect to be accomplished by enactment of this bill is 
to make all violations of section. 794 capital offenses, and thereby 
bring them within the purview of section 3281 of title 18, United States 
Code (62 Stat. 827), which provides that an. indictment for any 
offense punishable by death may be found at any time without 
limitation except for offenses barred by the provisions of law existing 
on August 4, 1939. 

The amendments proposed hereinabove are intended to afford 
greater latitude to the courts in sentencing persons convicted of the 
acts proscribed by section 794. At present, it may be noted, there is 
no authority within the existing subsections (b) and (c) for a sentence 
of less than death, but in excess of 30 vears, a void in the sentencing 
authority apparently without justification. 

The Department of Justice, in a report on this bill which is appended 
hereto and made a part of this report, raises no objection to the 
enactment of this bill, and the amendments proposed hereinabove are 
based on recommendations offered by the Department of Justice. 

Upon consideration of this proposed legislation the committee is 
of the opinion that it will, if enacted, accomplish a desirable change in 
the sentencing authority relating to acts of espionage, and therefore 
recommends favorable consideration of the bill (S. 1292). 

At the time this bill was introduced the sponsor thereof, Senator 
O’Conor, presented an enlightening statement (97 Congressioral 
Record 3561, April 9, 1951), as follows: 
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On April 5, 1951, the United States District Court for the Southern District of 
New York pronounced the death sentence upon two native-born American citizens, 
who had been duly tried and convicted of one of the most despicable of all crimes— 
espionage against their country. 

This action marked the first instance in the history of the United States of the 
application of the death sentence for this crime by a civil court in time of peace. 

In pronouncing sentence, Judge Irving R. Kaufman, whose conduct of this 
important trial may well serve as a model of judicial excellence, of restraint, and 
admirable decorum, pointed out that because the crime was committed during 
time of war, the death sentence was permissible. He noted, however, that had 
this crime been committed in time of peace, he would have been limited by the 
statute to the imposition of a maximum sentence of imprisonment for 20 years. 

In this connection, Judge Kaufman said: 

‘The incongruent penal provisions of the statute are spotlighted by the 20-vear- 
maximum-imprisonment provision for commission of the offense of espionage 
during peacetime. I ask that some thought be given to that for a moment, for it 
most likely means that even if spies are successful in the year 1951 in delivering 
to Russia or any foreign power our secrets concerning the newer type atom bombs, 
or even the H-bomb, the maximum punishment that any court could impose in 
that situation would be 20 years.”’ 

I, therefore, say that it is time for Congress to reexamine the penal provisions 
of the espionage statute. 

It was only because the acts permitted by the defendants occurred in 1944, at 
which time our country was at war, that the judge was able to pronounce the 
death sentence. It is quite clear, that under existing conditions, with the United 
States engaged in a so-called cold war, which may continue indefinitely, the 20- 
year maximum penalty provided for the commission of this heinous crime, during 
peacetime, is manifestly inadequate if our penal system is to serve as a deterrent 
to other would-be lawbreakers. Furthermore, if we take action now to increase 
the penalty to death ora maximum of 30 years’ imprisonment, this should serve as 
a further deterrent against any future acts of espionage, since it would appy to 
all violations occurring after the date of the enactment of this legislation. 

It is with this in mind that I have introduced a bill, at this time to amend sec- 
tion 794 of title 18 of the United States Code, as amended, so as to permit the 
imposition of the death penalty or a sentence of 30 years, for acts of espionage, 
regardless of whether they are committed in time of peace or in time of war. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., June 15. 1951. 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice relative to the bill (S. 1292) to amend title 18, United 
States Code, to increase the criminal penalty provided for persons convicted of 
gathering or delivering certain defense information to aid a foreign government 
in time of peace. 

Subsection (a) of section 794 of title 18, United States Code, presently pro- 
vides that— 

“Whoever, with intent or reason to believe that it is to be used to the injury of 
the United States or to the advantage of a foreign nation, communicates, delivers, 
or transmits, or attempts to communicate, deliver, or transmit, to any foreign 
government, or to any faction or party or military or naval force within a foreign 
country, whether recognized or unrecognized by the United States, or to any 
representative, officer, agent, emplovee, subject, or citizen thereof, either directly 
or indirectly, any document, writing, code book, signal book, sketch, photograph, 
photographic negative, blueprint, plan, map, model, note, instrument, appliance, 
or information relating to the national defense, shall be imprisoned not more 
than twenty years.” 

Subsection (b) makes a violation of subsection (a) in time of war punishable 
by death or byimprisonment for not more than 30 years. 

This bill would amend section 794 to consolidate subsections (a) and (b) so as to 
make the prohibited acts punishable by death or by imprisonment for not more 
than 30 years, irrespective of whether they are committed in time of war or in 
time of peace. Subsection (b) of the bill would then redesignate subsections (c¢ 
and (d) of section 794, as ‘“‘(b)”’ and “‘(e)”’ respectively. 
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The principal effects to be accomplished by the enactment of S. 1292 are to 
make all violations of section 794 capital offenses and thereby to bring them 
within the purview of section 3281 of title 18 which provides that an indictment 
for any offense punishable by death may be found at any time without limitation 
except for offenses barred by the provisions of law existing on August 4, 1939. 

The Department of Justice has no objection to the enactment of this measure. 
However, it is suggested that the words ‘‘death or by imprisonment for not more 
than thirty years’ on lines 8 and 9 of page 2 of the bill, should be amended to 
read ‘‘death, or imprisonment for any term of years or for life.”” Such an amend- 
ment would afford greater latitude to the courts in sentencing persons convicted 
of acts proscribed by section 794. At present, there is no authority for a sentence 
of less than death but in excess of 30 years, a void in the sentencing authority 
without justification. On this same basis, it would be desirable for a similar 
change to be made with respect to subsection (c) of section 794 which, if this 
measure is enacted, would be redesignated as subsection (b). 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 
Peyton Forp, 
Deputy Attorney General. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 

Section 794, Title 18, United Stales Code 

a) Whoever, with intent or reason to believe that it is to be used to the injury 
of the United States or to the advantage of a foreign nation, communicates, 
delivers, or transmits, or attempts to communicate, deliver, or transmit, to any 
foreign government, or to any faction or party or military or naval force within 
gn country, whether recognized or unrecognized by the United States, or 
representative, officer, agent, emplovee, subject, or citizen thereof, either 

or indirectly, any document, writing, code book, signal book, sketch, 

h, photographic negative, blueprint, plan, map, model, note, instrument, 

or information relating to the national defense, shall be [imprisoned 
not more than twenty years.) punished by death or by imprisonment for any term 
f years or for life. 
{(b) Whoever violates subsection (a) in time of war shall be punished by death 
or by imprisonment for not more than thirty years. ] 

L(c)] (6) Whoever, in time of war, with intent that the same shall be communi- 
cated to the enemy, collects, records, publishes, or communicates, or attempts 
o elicit anv information with respect to the movement, numbers, description, 
condition, or disposition of any of the armed forces, ships, aircraft, or war mate- 
rials of the United States, or with respect to the plans or conduct, or supposed 
plans or conduct of any naval or military operations, or with respect to any 
works or measures undertaken for or connected with, or intended for the fortifi- 
eation or defense of any place, or any other information relating to the public 
defense, which might be useful to the enemy, shall be punished by death or by 
imprisonment [for not more than thirty vears.] for any term of years or for life. 

E(d)] (c) If two or more persons conspire to violate this section, and one or 
more of such persons do anv act to effect the object of the conspiracy, each of 
the parties to such conspiracy shall be subject to the punishment provided for 
the offense which is the object of such conspiracy. 
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